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G Subpart H--Substituti on of Coverage

1. Basi s, scope, and applicability (8457.800).

Title XXI requires that States ensure that coverage provided
under SCHI P does not substitute for coverage under either private
group health plans or Medicaid. Section 2102(b)(3)(C of the Act
requires that State plans include descriptions of procedures used
to ensure that the insurance provided under the State child
heal t h pl an does not substitute for coverage under group health
pl ans. Another provision in title XXI relating to substitution
of coverage is section 2105(c)(3)(B), which sets out the
conditions for a waiver for the purchase of famly coverage as
descri bed in 8457.1010. Under this provision, States nust
establish that famly coverage would not be provided if it would
substitute for other health insurance provided to children.

In addition, title XXI contains several provisions ained at
preventing SCH P from substituting for current Medicaid coverage.
First, sections 2102(a)(2) and 2102(c)(2) of the Act requires
States to describe procedures used to coordi nate their SCH P
prograns with other public and private prograns. Second, section
2105(d) of the Act includes “maintenance of effort” provisions
for Medicaid eligibility. That is, under section 2105(d) of the
Act, a State that chooses to create a separate child health
program cannot adopt inconme and resource nethodol ogi es for

Medi caid children that are nore restrictive than those in effect
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on June 1, 1997. Furthernore, section 1905(u)(2)(b) of the Act
al so provides that a State that chooses to create a Medicaid
expansi on programis not eligible for enhanced matching for a
separate coverage provided to children who woul d have been
eligible for Medicaid in the State under the Medicaid standards
in effect on March 31, 1997. Finally, section 2102(b)(3)(B) of
the Act requires that any child who applies for a separate child
heal t h program nust be screened for Medicaid eligibility and, if
found eligible, enrolled in Medicaid.

This subpart interprets and inplenents section 2102(b)(3) (0O
of the Act regarding substitution of coverage under group health
pl ans and sets forth State plan requirenents relating to
substitution of coverage in general and specific requirenents
relating to substitution of coverage under prem um assi stance
prograns. These requirenents apply only to separate child health
progr ans.

Comment: Many commenters questioned the magnitude of the
risk for substitution of private group health plan coverage by
SCHI P coverage for children. Because the size of the risk of
substitution by SCH P coverage offered under both enpl oyer-
sponsored i nsurance prograns and non-enpl oyer-sponsored i nsurance
prograns i s unclear, and because of the harmthat substitution
prevention policies may inflict, the commenters encouraged HCFA

not to put forth a policy to prevent substitution that goes
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beyond what is clearly required by the statute. Many comenters
al so recommended that we revisit our policy on substitution
because of their concern that waiting periods and ot her
substitution prevention policies are causing significant harmto
famlies with children with special health care needs and argued
that such famlies can ill afford to go w thout coverage for any
period of tine.

Response: W have revisited our policy on substitution and
made several changes. Wth respect to substitution policies
out si de of the context of prem um assi stance prograns, we note
that the proposed regulatory text at 8457.805 requires only that
the State plan include reasonabl e procedures to prevent
substitution. This approach permts State flexibility and
i npl enmentation of policies based on the energing research
regardi ng substitution and on State experiences with
substitution.

Qur review of States’ March 31, 2000 eval uations indicated
that in those States with data on substitution of private
coverage with SCH P coverage, there was |ittle evidence that
substitution was as great an issue as initially antici pated.

Thus, we have revised the policy stated in the preanble to
the NPRM regardi ng substitution procedures relating to SCH P
coverage provi ded outside of prograns that offer prem um

assi stance for coverage under group health plans as foll ows:
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States that provide coverage to children in famlies with incones
at or bel ow 200 percent of FPL nmust have procedures to nonitor
the extent of substitution of SCH P coverage for existing private
group health coverage, as was the policy for such coverage
provided to famlies under 150 percent of FPL proposed in the
preanble to the NPRM

States that provide coverage to children in famlies with
i ncones over 200 percent of FPL should, at a m ninum have
procedures to evaluate the incidence of substitution of SCH P
coverage for existing private group health coverage. In
addition, States offering coverage to children in famlies over
200 percent of FPL nust identify in their State plans specific
strategies to limt substitution if nonitoring efforts show
unacceptabl e | evel s of substitution. States nust determne a
specific trigger point at which a substitution prevention
mechani sm woul d be instituted, as described in the State plan.
For coverage above 250 percent of the FPL, because evidence shows
that there is a greater |ikelihood of substitution at higher
i ncome | evels, States nust have substitution prevention
strategies in place, in addition to nonitoring.

Al t hough a period of uninsurance is one possible
substitution prevention procedure, we invite States to propose
other effective strategies to limt substitution. States may

submt anendnents to their State plans if they would like to
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nodi fy their current policies in light of the policies discussed
here. W plan to work closely with each State to devel op
appropriate substitution strategies, nonitoring tools, and
trigger nmechani smns.

For prem um assi stance prograns, we have revised our
substitution policy in this final rule in two areas. W have
elimnated the requirenent for a 60 percent m ni num enpl oyer
contribution. We will no |onger mandate a specific |evel of
contribution, since a substantial enployer contribution nust be
made in order for coverage subsidized through enployer plans to
be cost-effective, as required under section 457.810. States
wi Il be expected to identify a reasonable m ni nrum enpl oyer
contribution | evel and provide justification for that |evel,

I ncludi ng data and ot her supporting evidence, that will be
reviewed in the context of the State plan anendnent process. In
addition, as proposed in the NPRM States with prem um assi stance
prograns nust nonitor enployer contribution |levels over tine to
det ermi ne whet her substitution is occurring and report their
findings in their State annual reports.

The identification of the m ni num enpl oyer contribution and
the nonitoring process will help ensure that SCH P funds are
bei ng used to suppl enment the cost of enployer-sponsored
I nsurance, not supplant the enployers’ share of the cost of

coverage. Wiile these revisions are intended to provide
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additional State flexibility to devel op prem um assi stance
prograns and provide coverage to famlies, it is inportant to
note that the cost-effectiveness test established by title XXl
and set forth in 8457.810 nust be net in all cases.

The second change we are naking relates to the required
wai ti ng period of uninsurance. W have retained the requirenent
for a mninmm 6-nonth period w thout group health coverage, but

will permt exceptions to the waiting period, as discussed in

nore detail in the comments and responses to section 8457. 810.
2. State plan requirenents: Private coverage substitution
(8457. 805).

The potential for substitution of SCH P coverage for private
group health plan coverage exi sts because SCH P coverage may cost
| ess or provide better coverage than coverage sone individuals
and enpl oyers purchase with their own funds. Specifically,
enpl oyers who make contributions to coverage for dependents of
| oner - wage enpl oyees could potentially save noney if they reduced
or elimnated their contributions for such coverage and
encouraged their enployees to enroll their children in SCH P. At
the sane tine, famlies that make significant contributions
t owar ds dependent group health plan coverage coul d have an
I ncentive to drop that coverage and enroll their children in
SCHI P if the benefits would be conparable, or better, and their

out - of - pocket costs woul d be reduced.



HCFA- 2006- F 598

I n accordance with section 2102(b)(3)(C of the Act, we
proposed at 8457.805 to require that each State plan include a
description of reasonable procedures that the State will use to
ensure that coverage under the State plan does not substitute for
coverage under group health plans.

We opted not to propose specific procedures to limt
substitution. Instead, we discussed in detail reasonable
procedures that States may use to prevent substitution of
coverage. Specifically, we stated in the preanble to the NPRM
that we would consider the following to be reasonabl e procedures
for addressing the potential for substitution:

I States that provide coverage to children in famlies at or
bel ow 150 percent of the Federal poverty line (FPL) should, at a
m ni mum have procedures to nonitor the extent of substitution of
that coverage for existing private group health coverage.

I States that provide coverage to children in famlies between
150 and 200 percent of FPL should, at a m ni num have procedures
to study the incidence of substitution of that coverage for
exi sting private group health coverage. |In addition, States
shoul d specify in their State plans the steps they will take to
prevent substitution in the event that the States’ nonitoring
efforts discover substitution has occurred at an unacceptabl e
| evel .

I States that provide coverage to children in famlies above
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200% of FPL shoul d inpl enent, concurrent w th program
i npl ement ati on, specific procedures or a strategy to limt
substitution.

W noted that we would ask States to assess the procedures
tolimt substitution in their evaluations submtted in March of
2000. We also asked all States that specified in their plans
that they would nonitor substitution to submt information on
substitution in their annual reports.

We al so addressed the issue of applying substitution
provisions to the Medicaid eligibility group for the “optiona
targeted | owincone children”, which was added to section
1902(a) (10) (A) (i) (XIV) of the Act pursuant to section 4911 of
the BBA. In the NPRMwe clarified that States may not apply
eligibility-related substitution provisions, such as periods of
uni nsurance, to the “optional targeted | owinconme children”
group, because such eligibility conditions are inconsistent with
the entitlenent nature of Medicaid. W have retained this policy
in this final regulation. States that currently apply
eligibility-related substitution provisions to optional targeted
| ow-i ncome children will need to cone into conpliance with this
clarified policy. States that have not already cone into
conformty with this policy wll have 90 days fromthe date of
this notice to do so and nust submt a State plan anendnent in

conpliance with 8457.65(a)(2). W recognize that States
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expandi ng Medicaid to optional targeted | owinconme children at
hi gher inconme | evels nay be particularly concerned about the
potential for substitution of coverage. States that want to
mai ntain waiting periods for the optional targeted | owincone
children group may want to submt section 1115 denonstration
requests for approval of substitution provisions. HCFA wl]|
consi der section 1115 denonstration requests on a case-by-case
basi s.

Comment: Al though neither the preanble nor the proposed
regul atory text explicitly prescribed a mandatory waiting peri od
or period wthout group health insurance, as a condition of
eligibility in separate child health prograns that are not
provi di ng prem um assi stance for group health plans, many
comrenters expressed their dislike for the Departnent’s policy
i npl emented in the course of approving State plans and pl an
amendnents, of mandating the inposition of periods w thout
i nsurance for popul ati ons over 200 percent of the FPL

Many comrenters indicated that waiting periods are
unnecessary in general because they block access to care w thout
any proof of their effectiveness in preventing substitution.
Sonme commenters stated that the data on the significance of
substitution has been inconclusive. One conmenter referred to
recent data fromthe Current Popul ation Survey (CPS) on trends in

coverage for lowincone children that, in their view raised
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serious questions about the nmagnitude of any crowd out effect of
expansi ons in publicly-funded coverage for children. Another
concern raised was that waiting periods w thout insurance inpose
a significant hardship for famlies who may be struggling to keep
up prem um paynents, obtain care for children with special health
care needs, or get by with i nadequate private coverage for their
chi | dren.

Response: Qur review of States’ March 31, 2000 eval uati ons
indicated that in those States with data on substitution of
private coverage wwth SCH P coverage, there was little evidence
that substitution was as great an issue as initially anticipated.
However, because of the current |ack of conclusive data around
the | evel of substitution which may be occurring bel ow 200
percent of FPL, we maintain that nonitoring of substitution of
coverage in SCHI P is critical.

As noted above, we have revised the policy stated in the
preanble to the NPRM regardi ng substitution procedures rel ating
to SCH P coverage provided outside of prograns that offer prem um
assi stance for coverage under group health plans as foll ows:

I States that provide coverage to children in famlies at
or bel ow 200 percent of FPL nust have procedures to nonitor the
extent of substitution of SCH P coverage for existing private
group health coverage, as was the policy for such coverage

provided to famlies under 150 percent of FPL proposed in the
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preanble to the NPRM

I At a mninum States that provide coverage to children
in famlies with incones over 200 percent of FPL shoul d have
procedures to evaluate the incidence of substitution of SCH P
coverage for existing private group health coverage. 1In
addition, States offering coverage to children in famlies over
200 percent of FPL nust identify in their State plans specific
strategies to limt substitution if nonitoring efforts show
unacceptabl e | evel s of substitution. States nust nonitor the
occurrence of substitution and determ ne a specific trigger point
at which a substitution prevention nechanismwould be instituted,
as described in the State pl an.

I For coverage above 250 percent of the FPL, because
evi dence shows that there is a greater |ikelihood of substitution
at higher incone |levels, States nust have substitution prevention
strategies in place, in addition to nonitoring.

Al t hough a period of uninsurance is one possible
substitution prevention procedure, we invite States to propose
other effective strategies to limt substitution. States may
submt anendnents to their State plans if they would like to
nodi fy their current policies in light of the policies discussed
here. W plan to work closely with States to devel op appropriate
substitution strategies, nonitoring tools, and trigger

nmechani snms. As part of nonitoring for substitution of coverage,
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States should al so study the extent to which anti-substitution
policies require children who have | ost group health coverage
through no fault of their own or their enployer to wait to be
enrolled in SCHHP. To the extent that nonitoring finds that such
children are forced to go wi thout coverage, States shoul d

consi der adjustnents to their substitution prevention policies
that permt exceptions for children who should not be the target
of such policies. We will continue to ask States to assess their
substitution prevention procedures in their annual reports.

Finally, we note that because the regulatory text at
8457.805 required that the State plan include reasonable
procedures to prevent substitution and nade no distinction for
eligibility levels for coverage under State plans, we have not
revised the regulation text. It is consistent with our revised
policy.

Comment: Several commenters believed that States should be
all onwed to establish guidelines that would allow famlies to drop
coverage w thout penalty of a SCH P-required waiting period and
to enroll the child or children in the State’s SCH P program i f
they are paying nore than they can afford for the child s
I nsurance. The commenters indicated that, in some cases, the
child may have special health needs and/or the famly may be
payi ng for insurance that does not cover many of the child s

needs but serves only as insurance agai nst a catastrophic event.
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In addition, sone commenters suggested that States not be all owed
to i npose periods of uninsurance that inpede the delivery of
preventive care and i muni zati ons consistent with the AAP
Gui delines for Health Supervision Il and Bright Futures
Gui del ines for Health Supervision of Infants, Children and
Adol escent s.

Response: As stated above, periods of uninsurance will not
be required unless coverage is provided via prem um assi stance
t hrough group health plans, coverage is provided to children with
significantly higher incone |evels, or substitution has been
identified as a problemin the State. Furthernore, in the case
of States with prem um assi stance prograns, we continue to permt
States to cover such children under a separate child health
program (out side of coverage through prem um assi stance programns)
during the waiting period, as stated in the preanble to the
proposed rule. The required period of uninsurance applies only
to SCH P coverage provided through group health plans.

States are therefore able to enroll special needs children,
and those in need of preventive care and i muni zations, in SCH P
inatinmly fashion so as not to disrupt the provision of needed
health care services. To the extent a State chooses to adopt
peri ods of uninsurance, the State may want to consi der exceptions
to the period of uninsurance to address issues raised by the

commenters. W note, however, that access to i mmuni zations is



HCFA- 2006- F 605

unlikely to be proposed as an exception since virtually al
younger children woul d thereby be exenpt.

Comment: One commenter urged the Departnent to view State
substitution prevention efforts as a conprehensive pl an, rather
than isolating specific pieces that may or may not neasure up to
artificial Federal guidelines. |In addition, the commenter noted
that each State has devel oped a substitution prevention strategy
that is applicable to the denographic and econom c situation in
the State, and State plans should therefore be judged in their
entirety, not in a pieceneal fashion.

Response: W agree that State’'s substitution prevention
efforts should be considered in the context of the entire State
plan with consideration given to a State’s particul ar needs and
goals. To this end, we have retained a flexible regulatory
requi renent regardi ng substitution and indicated that HCFA w |
I ncorporate additional flexibility in its plan review process.

Comment: One commenter agreed with the | anguage i n proposed
8457. 805 and suggests that HCFA limt States’ discretion to use
fears about substitution as an excuse to deny health coverage and
recomrended that final regulations bar waiting periods (outside
of the prem um assistance arena) that either: (1) inpose harm on
chil dren by going beyond 6 nonths or deny coverage (except where
t he enpl oyee voluntarily drops enpl oynent - based coverage w t hout

any change in circunstances) for pregnant wonen, children with
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di sabilities, or children wth preexisting conditions as defined
by H PAA; or (2) deny SCHI P benefits to children w thout

enpl oyer - sponsored i nsurance for reasons unrelated to SCH P
(recent adoption, |loss of job, end of COBRA coverage, death of a
parent, noving outside the plan’s service area, or an increase in
prem uns that was unaffordable to the famly).

Response: As indicated above, outside of prem um assistance
prograns, States have broad discretion to devel op substitution
prevention policies that best serve their particul ar popul ati ons.
States that choose to retain or inpose periods of uninsurance are
encouraged to include exceptions that help prevent the inposition
of undue hardshi p under a range of circunstances, including |oss
of insurance through no fault of the famly, extreme econom c
har dshi p, death of a parent, etc.

Comment: One commenter indicated that, while in agreenent
that our proposed policy on substitution for the | ower incone
popul ation i s reasonabl e, HCFA should carefully nonitor State
prograns for children under 200% FPL to assure that no
substitution probl ens energe.

Response: W wll continue to review State plan anmendnents
to ensure that States nonitor the occurrence of substitution at
all inconme levels, and to review annual reports for any reported
experiences of substitution. As stated in previous guidance from

HCFA, in the event nonitoring efforts indicate unacceptable
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| evel s of substitution, HCFA may reconsider the requirenents
i ntended to prevent substitution of coverage.

Comment: One conmenter indicated confusion about the
preanbl e | anguage whi ch “does not require” the use of
eligibility-related substitution prevention provisions such as
periods of uninsurance for the Medicaid eligibility group for the
“optional targeted | ow inconme children,” but goes on to say that
States that currently apply eligibility-related substitution
prevention provisions to optional targeted | owincone children
“Wll need to come into conpliance with this proposed policy.”
The coment er believed our | anguage shoul d have indicated we
woul d “not allow such States to inpose a waiting period as
opposed to “not require.”

Response: The commenter is correct. The policy is that the
Medi caid statute does not allow the use of eligibility-rel ated
substitution prevention provisions such as periods w thout
I nsurance for “optional targeted |ow inconme children” (outside of
denonstration projects under the authority of section 1115 of the
Act).

Comment: One commenter asked for clarification whether the
proposed requirenents with respect to substitution at 8457.800(c)
applied only to separate child health prograns and not to
Medi cai d expansi on prograns.

Response: As noted by the commenter, this point needs



HCFA- 2006- F 608

clarification. This subpart, as stated at 8457.800(c), applies
only to separate child health prograns. W have renoved the
reference to subpart H at 8457.70, which had indicated the
requi renents that apply to Medicaid expansi on prograns.

Comment: Several commenters indicated support for the
clarification that waiting periods are not allowed in Medicaid
expansi ons (outside of section 1115 denonstrations). One
commenter asserted that this is consistent with Congressiona
intent that all Medicaid rules should apply to title XXl
expansi ons of Medicaid. Another commenter suggested using
caution when granting 1115 denonstrations to inpl enent
substitution prevention provisions when expandi ng Medi cai d
eligibility.

Response: W agree with the first two points and note the
concerns raised in connection with section 1115 denonstrati ons.

Comment: One commenter indicated that States should be
permtted the flexibility to inplenment the substitution
provi sions that they determ ne are necessary for their own SCH P
prograns, and that this should be the rule whether the programis
a Medi caid expansion or a separate program Anot her conmenter
believed that it is unfair not to require a six-nonth waiting
period for Medicaid expansi on prograns because it presents an
unfair barrier to separate child health prograns.

Response: The final rule allows States the flexibility to
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identify and inplenent substitution prevention provisions that
are necessary for their own separate child health prograns,
within the paraneters discussed above. Title XXI explicitly
requires States to have substitution policies. By contrast,

wai ting periods are not permtted in Medicaid expansi on prograns
out si de of section 1115 denonstrati ons.

Comment: One commenter stated that HCFA shoul d consi der
whet her the inposition of substitution provisions, such as
mandat ed peri ods of uninsurance applied to adults under famly
coverage wai vers, woul d have an undesirable effect on the
children’s access to services.

Response: W agree that waiting periods nay have an adverse
I npact on children’s access to care. In this final rule, HCFA is
requiring States to nonitor the extent to which substitution
prevention policies require children who have | ost group health
coverage, through no fault of their own or on the part of their
enpl oyer, to wait to be enrolled in SCHP. |If nonitoring shows
that such children are forced to go w thout coverage, States
shoul d consi der adjustnents to their substitution prevention
policies that permt exceptions for children who shoul d not be
the target of such policies. Because research shows that the
risk of substitution is greater when a State operates a prem um
assi stance prograns, we wll continue to require that such

coverage be available after a six nonth period of uninsurance.
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However, this policy does not prevent States from covering SCH P
enrol | ees, whether children or famlies, through a separate child
heal th program or through Medicaid. The final rule also permts
States to adopt reasonabl e exceptions to the waiting period
requirenment. (See the discussion of the comments and responses
on 8457.810.) Thus, the prem um assi stance substitution policy
does not require that children be uninsured prior to enrolling in
a prem um assi stance program

Comment: One commenter believed that collaboration with the
Child Support Enforcenment Programis necessary and that any
efforts to nonitor potential substitution of private enpl oyer
group coverage should include a review for coverage which nay
al ready be provided by a noncustodial parent, or which nay
potentially be avail abl e through a noncustodi al parent pursuant
to a support order. The comenter also asked that the definition
of substitution be clarified and recormended a definition of
“equivalent to SCH P coverage” or sone State-defined m ninmum
requi renents. The commenter appeared to believe that coverage
inferior to SCH P coverage carried by a noncustodi al parent
shoul d not be considered health insurance coverage when
determ ni ng whether SCH P coverage is substituting for private
group health i nsurance coverage.

Response: W agree that a State’s SCH P program shoul d

coordinate with the State’s Child Support Program and that
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coverage under, or available through, a noncustodial parent’s
heal th plan shoul d be considered by the State with respect to its
substitution policies. The comenter is concerned that coverage
avai | abl e fromthe noncustodi al parent be equal to SCH P coverage
or sone State-defined m nimum coverage before a concern for
substitution should arise. W note that this final rule does not
require that children be denied SCH P coverage if the
noncust odi al parent has insurance that could cover the child.
CSE agenci es shoul d be infornmed about the availability of SCH P
coverage because, as the commenter suggests, SCH P coverage m ght
provi der better access to care than coverage potentially
avai |l abl e through the noncustodial parent. The statutory
provi sions do, however, preclude SCH P eligibility for a child
who al ready has coverage under a group health plan or health
I nsurance coverage, as those terns are defined under H PAA.  The
only exceptions to this policy are if the child does not have
“reasonabl e geographi c access” to coverage, as described in
subpart C, or if the policy neets the definition of “excepted
benefits” under H PAA
3. Prem um assi stance prograns: Required protections agai nst
substitution (8457.810).

We proposed under 8457.810 to require any State that
I npl ements a separate child health program under which the State

provi des prem um assi stance for group health plan coverage, to
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adopt specific protections against substitution. A State nust
descri be these protections in the State plan. In the NPRM we
proposed that the follow ng four requirenents would need to be
net to protect against substitution:

' Mninum period without group health plan coverage. The

child nmust not have been covered by a group health plan during a
period of at least six nonths prior to application for SCH P
States nmay require a child to have been w thout such insurance
for a longer period, but that period may not exceed 12 nont hs.
States nay permt exceptions to the m ni num period w thout
insurance if the prior coverage was involuntarily term nated. W
noted that newborns who are not covered by dependent coverage
woul d not be subject to a waiting period. W also noted that the
wai ting period applies only to coverage through a group health

pl an, not SCHI P or Medicaid coverage. |If an otherw se eligible
child does not neet the requirement for a m ninmum period w thout
group health plan coverage, the State can enroll the child in
SCHI P under a separate child health program w t hout purchasing
enpl oyer - sponsored coverage for the interimwaiting period, and
can still consider the child uninsured for purposes of the

wai ting period. That is, coverage under a separate child health
program or Medi caid does not count as group health insurance
coverage for purposes of the required waiting period prior to

enroll ment in SCH P coverage provided via prem um assi stance
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prograns.

I Enployer contribution. The enployer nust make a substantia

contribution to the cost of famly coverage, equal to 60 percent
of the total cost of famly coverage. States proposing a m ni nmum
enpl oyer contribution rate below this standard nust provide the
Departnment with data that denonstrate a | ower average enpl oyer
contribution in their State and support a State’s contention that
the lower contribution level will be equally effective in
ensuring mai ntenance of statew de | evels of enployer

contribution. |In addition, the enpl oyee nust apply for the ful
prem um contribution available fromthe enpl oyer.

I Cost-effectiveness. The State’ s paynent under its

prem um assi stance program nust not be greater than the
paynent that the State otherwi se would nake on the child' s
behal f for other coverage under the State’'s SCH P program

I State evaluation. The State nust collect information and

eval uate the anount of substitution that occurs as a result of
paynents for group health plan coverage and the effect of those
paynents on access to coverage. To conduct this eval uation,

St ates nust assess the prior insurance coverage of enrolled
children. States may obtain information on prior coverage

t hrough the enrol | nent process, separate studies of SCH P
enrol | ees, or other neans for reliably gathering information

about prior health insurance status. |In the preanble to the
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NPRM we set forth specific exanples of questions States coul d
include in SCH P applications to evaluate the preval ence of
substitution. W noted that we woul d reeval uate our position on
the requirenents for States that subsidize enpl oyer-sponsored
pl ans based on our review of the State eval uati ons due March 31,
2000.

Comment: One conmenter noted that enpl oyer ignorance of
changi ng public benefit rules is one of the nost effective
saf eguar ds agai nst w despread substitution, and things such as
conpetitive market pressures and rising health costs, not
changi ng Medi caid and SCH P coverage rules, drive reductions in
enpl oyer subsidies for health coverage. Further, the comrenter
stated that the safeguard of enployer ignorance ends when the
enpl oyer is contacted by a State agency and becones a partner in
pur chasing SCHI P coverage. Another commenter indicated their
belief that HCFA is inconsistent by indicating that it wll
scrutinize SCH P prograns subsidi zi ng enpl oyer-sponsor ed
I nsurance whil e suggesting (in 8457.90) that *Enpl oyer-based
outreach is another avenue for providing...information on
children’s insurance prograns.”

Response: W note these coments and have sought to craft a
substitution prevention policy that reflects the different
pressures on the enployer market and that bal ances States’ desire

for devel opi ng prem um assi stance progranms with the risk that
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such prograns will not expand coverage for children, but nerely
substitute enployer contributions wwth SCH P funds. There are
both benefits and risks of partnering with enployers in designing
prem um assi stance prograns. W have provided new flexibility to
States to design such prograns under these final rules, while
retaining some requirenents that are critical for preventing
substitution.

Comment: Many comenters indicated their strong
di sagreenent with the mandatory six-nonth m ni nrum peri od w t hout
group health insurance coverage prior to application for SCH P
prem um assi stance coverage through group health plans. Their
argunents against this policy included that it has no basis in
statute, that it is inconsistent with other SCH P strategies to
prevent substitution which allow State flexibility, and that
wai ting periods block access to coverage and care for an
arbitrary period w thout evidence of the effectiveness of any
particular length of waiting period in preventing substitution.
Sone of these commenters added that if HCFA maintains a
requi renment for a period w thout enployer-sponsored insurance
prior to eligibility for SCH P coverage obtained through prem um
assi stance prograns, that the m ni num period be changed to 3
nmonths. One commenter noted that there is no State systemin
place to confirmif and when an individual was previously covered

under group health plans and that requiring States to establish
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such a system woul d be onerous and adm nistratively costly.

Response: W have revisited and made revisions to our
policy on substitution generally, and our policy on required
peri ods of uninsurance, with respect to prem um assi stance for
coverage under group health plans.

As di scussed above, when a State operates prem um assi stance
for group health insurance coverage, the State is no | onger
required to conply with the requirenent that the enployer
contribution be at | east 60 percent of the prem umcost. The
ot her requirenents described in the proposed rule would conti nue
to apply; nanely, the requirenents that the enpl oyee eligible for
the coverage apply for the full prem umcontribution avail abl e
fromthe enployer, that such coverage be cost-effective, and that
the State evaluate the anobunt of substitution that occurs as a
result of paynents for group health insurance coverage and the
ef fect of those paynents on access to coverage.

In addition, because of the greater |ikelihood of
substitution of SCH P coverage for group health insurance
coverage offered by enployers, we are retaining the requirenent
for a 6-nonth waiting period, but allow ng States greater
flexibility to vary fromthis general requirenment. The default
substitution prevention nmechanismw | be a period of uninsurance
of at least six nonths, and not nore than 12 nonths, w thout

group health insurance prior to eligibility for SCH P prem um
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assi stance for coverage through group health insurance plans

of fered by enployers. States may al so devel op reasonabl e
exceptions to the required waiting period when they can identify
limted circunstances in which substitution is less likely to
occur. For exanple, if a State is targeting its prem um

assi stance programto certain enployers that provide only very
limted health insurance coverage, a waiting period may not
necessarily be required since the |ikelihood of substitution
would be limted in those circunstances.

I n proposi ng exceptions to the six-nonth waiting period,
States nust provide reasonable justification for such exceptions,
i ncl udi ng data and ot her supporting evidence, as appropriate,
which will be reviewed by HCFA in the context of the State plan
amendnent process. W have also listed several specific
exceptions to the waiting period that nmay be granted, including
i nvoluntary | oss of coverage due to enployer term nation of
coverage for all enployees and dependents, econom ¢ hardship, and
change to enpl oynent that does not offer dependent coverage.

And, as noted above, States also nust nonitor their prem um
assi stance prograns to determ ne whether substitution may be
occurring. W plan to work closely with States interested in
provi di ng coverage via prem um assi stance for group health

I nsurance coverage in order to provide technical assistance and

hel p achi eve a bal anced approach that allows prem um assi stance
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plans to be inplenmented with appropriate safeguards to prevent
substitution.

Comment: Many commenters expressed concern about the 60
percent enpl oyer contribution requirenent at proposed
8457.810(b) (2) for SCH P coverage provided through enpl oyer-
sponsored i nsurance because enpl oyer contributions may vary in a
State based on region, type and size of business, and wage | evels
of enployees. The commenters’ expressed the position that HCFA
has exceeded its statutory authority in setting this benchmark,
and they argued that it is unnecessary. Furthernore, the
commenters stated that few enployers contributing |ess than 60
percent of the prem um would neet the required cost effectiveness
test. The comenters noted that the statutory requirenent that
t he purchase of enpl oyer-sponsored i nsurance with SCH P funds
nmust be cost effective is the nost appropriate tool to use. One
commenter indicated that the enployer contribution standard
shoul d not be based on a statew de average of all businesses, but
shoul d be appropriate to, and specific to, those businesses which
woul d participate in the SCH P programthat would utilize an
exi sting health purchasi ng cooperative consisting of snal
busi nesses. One commenter also indicated that the | evel of
substitution is unlikely to be affected by the 60 percent
requi renent, because enpl oyers woul d probably not base their

heal t h coverage decisions on the needs of enployees eligible for
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prem um assi stance who, for many conpani es, represent only a
smal |l fraction of their overall enployee pool. The comrenter
stated that crowd out occurs because of individual rather than
cor porate decisions, such as when individual enployees elect to
drop private coverage for |ow cost or no-cost public assistance.
Finally, the 60 percent would be problematic for sonme commenters’
St at es because those States are operating under approved 1115
denonstrations to all ow prem um assi stance when enpl oyers
contribute at |east half the cost of coverage.

Anot her commenter cited a survey that showed that in regions
ot her than on the east coast, very few enpl oyers pay any part of
t he dependent premium The recent survey indicated on average,
| arge enpl oyers pay 85.51% of the enployee prem um and 17. 62% of
t he dependent premium and that small enployers contribute 78.06%
of the enpl oyee premi um and 5. 14% of the dependent prem um
According to this comenter, HCFA s requirenment actually prevents
access for many children.

Several comenters that disagreed with the 60 percent
enpl oyer contribution requirenment suggested it be deleted in
favor of maintaining a cost-effectiveness test while requiring
States to sinply describe how they plan to nonitor enployer
contribution percentages to detect any reductions in the
contributions and assess whet her reductions may be related to

SCH P prem um assi stance. Qher commenters al so reconmended
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subj ecting enployers to a nmai ntenance of effort requirenment with
respect to the contribution |evel.

One commenter reconmended that if a mninumrequirenent is
mai nt ai ned, States be permtted to establish different standards
for different kinds of enployers, including making distinctions
based on whether or not the enployer has previously offered
heal t h i nsurance coverage and on the wage distribution of the
enpl oyer’s work force.

It was one conmmenter’s opinion that failure to allow State
flexibility on the enployer contribution will stifle many
potential innovative approaches to reach uninsured children of
| ow- wage workers and that States will be unable to enrol
sufficient nunbers of children in these prograns to justify the
adm ni strative expense. In addition, in this commenter’s view,
the 60 percent requirenent may result in many famlies who would
prefer prem um assi stance being forced to enroll their children
in the regular SCH P program and force the State to forego any
enpl oyer contribution. The commenter also noted that, if nore
| ow- wage wor kers decline dependent coverage when it is offered,
enpl oyers with many | ow wage workers nay stop offering coverage,
causing a long-term popul ation-wi de shift fromprivate to public
sources of coverage.

Anot her commenter stated that the small enployers in its

State do not pay 60 percent of famly health coverage prem uns
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and, in fact, nost do not cover dependents. The commenter
bel i eved that they should be allowed to include in prem um
assi stance prograns enployers who are currently not covering
dependents. They suggested a rule that would only include
enpl oyers who did not cover dependents as of a certain date, or
who paid | ess than a predeterm ned anount for coverage as of that
date. The State would then use |ocal objective data (and not
“outdated, national surveys of |arge enployers”) to determ ne the
contribution anount appropriate for the locality. One commenter
i ndi cated that our proposed policy would punish famlies who find
jobs with enployers who contribute | ess than 60 percent and
encourage themto take jobs with enployers that don't offer
famly coverage.

A comment er al so suggested that whatever standard is
adopt ed, there should be exceptions in instances in which
enpl oyer contribution percentages drop solely because of an
i ncrease in prem uns or where an enployer drops its |evel of
contri bution because of docunented and significant econom c
declines. In such cases, the comenter argued, crowd out isn't a
factor in the reduced enpl oyer contribution level, and failure to
al | ow enpl oyers in such circunstances to reduce their
contribution levels may result in enployees and their famlies
| osing their insurance. One commenter said, regarding the 60

percent enployer contribution, that HCFA should not presune the
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cost neutrality of State initiatives to link title Xl X/ XXl
coverage to | owwage workers, and said that the proposed
regulations indirectly restrict a State’s discretion to define
eligibility and thereby exceed Congressional intent. Mbreover,
in this commenter’s view, by establishing such a high |evel of
enpl oyer contribution, HCFA effectively is excluding dependents
of small business enpl oyees fromparticipating in SCH P

Anot her commenter stated that a required percentage of
enpl oyer contribution for participation in SCH P prem um
assi stance prograns woul d give enployers a target that could be
m sused. |If an enployer arbitrarily reduced its percentage of
contribution, the enployer could elimnate the opportunity for
addi tional SCHI P-eligi ble enployees to purchase enpl oyer health
i nsurance with the help of prem um assistance. In the
comenter’s State, only 2.5 percent of eligible individuals with
access to enpl oyer-sponsored health coverage have access to
famly coverage where the enpl oyer pays 60 percent or nore of the
prem uns. For nearly 30 percent of the State’'s eligibles with
access to famly coverage via an enpl oyer, the enployer
contri butes about 10 percent |ess than the 60 percent m ni num
In this comenter’s view, our proposed rule would elimnate the
opportunity for these individuals to be covered under a prem um
assi stance program

One comment er expressed di sappoi ntnent that HCFA di d not
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deviate fromthe policy expressed in the February 13, 1998 letter
and i ndicated that the guidance is overly prescriptive and bi ased
agai nst the devel opnent of State approaches to SCH P using

enpl oyer - sponsored coverage. The conmmenter suggested providing
additional State flexibility in determ ning the anount of

enpl oyer contribution as long as plans certify that issues
related to crowd out and substitution are addressed. |f, upon
eval uation, State efforts do not result in permssibly |Iowlevels
of substitution, the comenter stated they woul d be happy to

assi st in the devel opnent of nore detail ed and specific
guidelines. |If the 60 percent requirenent is not elimnated,
this commenter suggested that States should be all owed to devel op
an alternative State average based on size of business, nunber of
enpl oyees, nunber of | ow wage enpl oyees or sone ot her rel evant
factor.

Anot her commenter stated that there is no evidence inits
Heal t h I nsurance Prem um Program (H PP) that enployers have
reduced their contribution because H PP is paying the prem um
and the comenter would not expect enployers to act differently
With respect to SCHIP. The commenter indicated that enployers
have ot her enpl oyees to consider and there is no evidence to
support the position that enployers will reduce their
contribution because sone enpl oyees are subsidized. They stated

their belief that the majority of enpl oyers recognize the val ue
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of providing health care coverage to their enpl oyees and want
them i nsur ed.

In this coommenter’s view, HCFA' s position penalizes
enpl oyees of enployers who are not financially able or willing to
contribute nore, especially when health plans inpose |arge
prem um i ncreases. Also, the commenter believed that HCFA s
position penalizes States by limting their ability to buy-in to
cost effective enployer coverage and increasing the
adm ni strative burden for States. The comenter reconmended
that, if the enployer plan is cost effective, States should have
the flexibility to take advantage of the coverage, regardl ess of
t he amount of enpl oyer contri bution.

Response: W appreciate the concerns raised by these
commenters and we have revised our policy in this final rule to
provide additional flexibility for States wishing to utilize
prem um assi stance prograns. We will no longer require States to
I npl ement a m ni num enpl oyer contribution of 60 percent. W
agree with the commenters’ position that the cost-effectiveness
requi renment of the statute reduces the need for a uniform m ni num
enpl oyer contribution |evel, because it is likely that a
substanti al enpl oyer contribution woul d be necessary in order to
nmeet the test of cost-effectiveness. However, States nust
identify a specific m ninmum enpl oyer contribution | evel to ensure

that SCHI P funds are used to suppl enent the cost of enployer-



HCFA- 2006- F 625

sponsored insurance rather than supplant the enpl oyers’ share of
the cost of coverage, and we have nmaintai ned the requirenent that
States evaluate substitution in the context of their prem um

assi stance programin their annual reports. Wile allow ng for
significant new flexibility, this policy also encourages States
to require the highest possible enployer contribution |evel that
I's reasonabl e given the circunstances in their State. In
addition, the rules maintain the requirenent that the enpl oyee
eligible for the coverage nust utilize the full prem um
contribution available fromthe enpl oyer.

We recognize that it may be necessary to revisit this policy
as States gain experience with the provision of SCH P coverage
and we receive further evaluations of substitution with respect
to SCH P coverage provided through prem um assi stance for
enpl oyer - sponsored i nsurance. The requirenents set forth in this
final rule represent our position on the steps necessary to
i npl ement the statutory provisions of section 2102(b)(3)(c) of
the Act in light of what is now known about the interaction
bet ween private and public coverage. The rules provide
considerable flexibility, allow ng States and HCFA roomto adj ust
t he approach to substitui on based on experience with the program

Comment: One commenter agreed with the proposed rule’'s
flexibility to allow |l ess than 60 percent enployer contribution

to famly coverage if the State average is | ess than 60 percent.
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Response: W appreciate the support and as stated above, we
have dropped the 60 percent contribution requirenent in part
because we recogni ze the variation in | evels of average enpl oyer
contributions across States.

Comment: One commenter strongly disagreed with our proposa
to allow States to set a | ower standard for enpl oyer
contributions than 60 percent. The comenter asserts that
because of the lack of data on “average” enployer contributions
to dependent coverage, especially with regard to snall enpl oyers,
and the fact that the average contribution anong enployers wth
50 or fewer enployees is zero percent, and in the commenter’s
State | arge enpl oyers al so often contribute nothing, the
comrent er believes our proposed policy of allowing a | ess than 60
percent contribution would permt the allowance of prem um
assi stance prograns even where the enployer contributes nothing
at all.

Response: A contribution |evel of |ess than 60 percent is
permtted under these final rules, as |long as the cost-
effectiveness test is nmet. W do not agree that prem um
assi stance prograns |ikely would be all owed when there is no
enpl oyer contribution, as the comrenter suggested, because the
cost-effectiveness test is unlikely to be nmet without a
substanti al enpl oyer contri bution.

Comment: One conmmenter suggested that HCFA clarify whet her
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(and how) the NPRM s preanbl e di scussion of determ ning cost-

ef fectiveness under famly coverage waivers applies with respect
to using enpl oyer-sponsored insurance to provide coverage under
SCHI P.

Response: The cost-effectiveness requirenent in 8457.810(c)
applies when a State provides prem um assi stance prograns for
SCH P eligible children. The cost-effectiveness test for prem um
assi stance for group health insurance coverage requires a
conpari son of the cost of coverage of the child that would
ot herwi se be avail able under SCH P to the State’s cost to provide
prem um assi stance for group health insurance coverage for that
child. W have nodel ed the discussion of the cost-effectiveness
test in the regulation text after the provision related to States
that wsh to cover famly nenbers, in addition to targeted | ow
i ncone children at 8457.1015. W have specified that the State’'s
cost for coverage for children under prem um assi stance prograns
must not be greater than the cost of other SCH P coverage for
these children. Consistent wth cost-effectiveness test for
famly coverage, the State may base its denonstration of cost-
ef fecti veness on an assessnent of the cost of coverage for
chil dren under prem um assi stance prograns to the cost of other
SCHI P coverage for these children, done on a case-by-case basis,
or on the cost of prem um assi sted coverage in the aggregate.

See the di scussion at 8457.1015 for further details on cost-
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effectiveness for famly coverage wai vers.

Comment: One commenter indicated that the 60 percent
requi rement would unrealistically require a | arge base of
enpl oyers to report data on contribution levels to the State in
order for the State to satisfy the contribution requirenent.
O her comenters suggested we require States to eval uate the
percent of income famlies would have had to spend to maintain
enpl oynent - based or individual coverage during the period they
wai ted for SCHI P coverage in assessing their substitution
prevention procedures for their March 2000 eval uati ons and annua
reports. They recomended that State eval uati ons and annua
reports assess whet her individual enployers are term nating
coverage for | owwage workers whil e maintaining coverage of
hi gher wage workers and executives. Such an assessnent shoul d
al so exam ne increases in the anounts that enpl oyers are asking
| ow- wage workers to contribute toward enpl oynent - based i nsurance
coverage. Another commenter noted that few States wll have
I npl enented the enpl oyer buy-in option by the tinme of the March
2000 eval uations for HCFA to establish policy based on those
eval uati ons.

Response: W are no | onger inposing a m nimum enpl oyer
contribution requirenment and recognize that there is not nuch
experience to-date with prem um assi stance prograns. As HCFA and

the States gain experience, we will be in a better position to
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eval uate the extent of substitution taking place. W recognize
that there is [imted data regardi ng enpl oyer coverage and
contributions based on wage-|evels of enployees as well as State
based i nformati on on the percent of incone famlies would have
had to spend to maintain private coverage while waiting for SCH P
coverage. In addition, we note that narket forces other than
SCH P may influence the | evel of enployer contribution and
further conplicate such anal yses. W encourage States to assess
these issues but recognize that data to support such assessnents
may be difficult to obtain and therefore do not require it.

Comment: Several commenters noted concern about HCFA' s
policy permtting States to provide direct SCH P coverage to
children during the six-nonth waiting period via the State’s
separate child health program (other than prem um assi stance
prograns). Commenters indicated that this policy itself would
actually facilitate crowd out as famlies dropped their
privatel y-funded coverage in favor of publicly-funded benefits
and that the privately-funded coverage woul d not resune until six
nont hs of publicly-funded coverage passed. In addition, one
commenter noted that coverage under the State’'s regular SCH P
programis | ess cost-effective than its coverage under a prem um
assi stance program

Response: To the extent that the part of State’'s separate

child health programthat does not involve prem um assi stance
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requires either no period of uninsurance or a shorter one, there
woul d be nothing to prohibit a child frombeing enrolled in that
portion of the programeven if the famly had recently dropped
coverage under its group health plan. There is no reason that
States should not be allowed to offer such coverage, although we
believe it is unlikely that many famlies will drop their private
group health insurance for coverage under a State’'s separate
child health program in part because nost famlies would prefer
to keep coverage of all the famly nenbers under one plan.
Comment: Many commenters suggested inclusion in the
regul ation of a mandatory |list of exceptions to the proposed
m ni mum 6-nmonth waiting period and al so encouraged t he Depart nent
to prohibit waiting periods in excess of six nonths. Suggested
exceptions included when: 1) an eligible individual is pregnant
or disabled; 2) a waiting period exceeds the 63-day gap limt
under HI PAA and woul d result in exclusion of coverage for a
preexi sting condition under the coverage offered by the State’s
separate child health program 3) an eligible child is a newborn
or recently adopted; 4) the waiting period would bl ock coverage
of a well-baby, well-child, or immnization service according to
the periodicity schedules for such services; 5) insurance is |ost
because of involuntary job | oss; 6) insurance is |ost because of
death of a parent; 7) insurance is |ost because of a job change

to enpl oynent where the new enpl oyer does not cover dependents;
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8) a famly noves out of the service area of enpl oyer coverage;
9) an enployer term nates insurance coverage for all of its
enpl oyees; 10) COBRA insurance benefits expire; 11) enpl oynent-
based i nsurance ends because an enpl oyee becones sel f-enpl oyed,
12) insurance is |ost because of long-termdisability; 13)
insurance is termnated due to extrene econom ¢ hardship of the
enpl oyer or enployee; and 14) there is a substantial reduction in
lifetinme nedical benefits or benefit category to an enpl oyee and
dependents in an enpl oyee-sponsored plan. One of the comenters
al so suggested an exception when there has been a | oss or
term nation of enployer-based coverage due to affordability
probl ens that woul d be determ ned based on a percentage of
incone. In addition, sone commenters suggested exceptions when
an eligible child has insurance that only provides limted
coverage such as catastrophic coverage, hospital-only coverage,
or schol astic coverage with very high deductibles, because these
policies wouldn’t all ow access to preventive nedical benefits.
Response: HCFA encourages States that inpose waiting
peri ods w thout group health coverage to consider adopting
exceptions. Many States have adopted exceptions to the period of
uni nsurance based on a variety of factors. W have approved
exceptions for reasons such as: |oss of insurance due to
i nvoluntary job |oss, death of a parent, change of enpl oynent

where the new enpl oyer does not cover dependents; a famly noved
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out of the service area of enpl oyer coverage; enployer

term nation of insurance coverage for all enployees; expiration
of COBRA i nsurance benefits; end of enpl oynent-based insurance
because an enpl oyee becones sel f-enpl oyed; |oss of insurance
because of a long-termdisability; term nation of insurance due
to econom ¢ hardship of the enployer; when the famly faces
extreme econon ¢ hardship; and a substantial reduction in
lifetinme nedical benefits to an enpl oyee and dependents in an
enpl oyer - sponsor ed pl an.

We have nmade several changes to the |ist of exceptions to
the m ni mum period w thout coverage under a group health plan.
States nay allow for exceptions to the m ni num period w thout
coverage under a group health plan when the child s coverage is
involuntarily term nated due to enpl oyer term nation of coverage
for all enployees and dependents. W have added an exception for
cases when there is a change in enploynent that does not offer
dependent cover age.

In addition, States nmay provi de an exception when the
child's famly faces econom c hardship. Wile States have
flexibility to define this term exanples of econom c hardship
could be famlies who are facing unusual economc difficulties,
such as the loss of a honme to fire, or high out-of-pocket costs
due to a famly nenber’s illness not being covered by insurance.

Anot her exanple would be if a State is targeting its prem um
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assi stance programto certain enployers that provide only very
limted health insurance coverage, a waiting period may not
necessarily be required since the |iklihood of substitution would
be limted in those circunstances. Finally, we would consider an
exception to the waiting period requirenent if a State’s proposa
targeted | ow-wage enployers in its prem um assi stance program
because substitution is nmuch |less |ikely when the coverage being
subsidi zed is offered only by | owwage enpl oyers.

We anticipate that these reasonabl e exceptions wll help
facilitate States’ ability to utilize prem um assi stance prograns
to enroll children in SCH P

Comment: One commenter noted that their State has had a
Heal t h I nsurance Prem um Paynent (H PP) program for Medicaid
since July 1991. Under the HI PP program the State pays the
entire cost of the enployee’'s share of the prem um necessary to
provi de coverage to the Medicaid-eligible famly nenbers. Based
on the State’s experience with this program they stated that
they do not agree with our position that allowng States to
assist famlies in the purchase of enployer-related coverage w ||
result in substitution of coverage. In fact, the comenter noted
that as a condition of Medicaid eligibility, this State requires
the famly to maintain the insurance when it is cost-effective
for the State to buy the coverage. This State argued that its

policy supports the provision of prem um assistance for enpl oyer
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coverage and avoi ds substitution because the State maintains the
coverage for the famly.

The comenter believed that HCFA s position actually
pronotes substitution of coverage by nmaking it harder for States
to buy-in to enployer health plans when they becone avail abl e
and, thus, depriving the State of the opportunity to buy coverage
that is nore cost effective to the State.

The comrenter was particularly concerned about our proposa
because they have a strong H PP program It appears to the
commenter that, if the State is purchasi ng enpl oyer coverage
under the H PP programfor a Medicaid-eligible child, at the tine
the child transitions to their separate SCH P program the child
has heal th i nsurance through an enpl oyer (although the State was
paying for it), would result in the inposition of a 6-nonth
wai ting period before the child could be eligible for SCH P and
before the State could continue buying-in to the enpl oyer
coverage. The commenter wanted the flexibility to maintain
enpl oyer - sponsored coverage for children when they transition
bet ween Medi caid and the separate SCHI P program

Response: W understand the comenter’s concerns and
acknow edge that substitution policies raise conplex issues for
whi ch there are no clear answers. W have revised our policy in
a nunmber of ways to allow States greater flexibility to design

prem um assi stance prograns and we will continue to work with
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States as they evaluate how t hese prograns are working and
whet her enpl oyer contributions are naintained. W note that in
Medi caid, unlike SCH P, having other health insurance coverage
does not preclude eligibility for the program Wth respect to
t he probl em suggested by the cormenter, we note that waiting
peri ods do not apply when a child noves froma Medicaid program
into a separate child health program because of an increase in
famly incone, even if the Medicaid coverage was provided through
an enpl oyer-based plan such as the case with the H PP program
In this case the child would be considered to have been covered
by Medi caid, rather than by group health i nsurance coverage.

Comment: One conmenter noted that if a famly has to be
uni nsured for six nonths before the children can receive coverage
t hrough prem um assi stance for a group health plan, the famly
may m ss the enployer’s open enrollnment period while it waits to
have access to prem um assi sted cover age.

Response: W note that the m nimumwaiting period
requi renment applies to the SCH P-eligible child, not the entire
famly. Thus, for exanple, a parent could elect self-only
coverage and decline dependent coverage, and enroll imrediately
in the enpl oyer-sponsored health insurance. Then, once the six-
nmonth waiting period had been satisfied, the parent could enrol
the child(ren) at the next open enrollnment period and obtain

SCHI P prem um assi stance. States nay cover SCHI P-eligible
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children in their regular SCH P prograns until such tinme as they
can be enrolled in enployer plans. Because 8457.810 gi ves effect
to an inportant congressional purpose related to SCH P cover age,
we are maintaining the mninmumwaiting period in this
ci rcunstance. However, we suggest that States adopt rul es, under
the scope of their regulatory authority consistent wwth H PAA to
require a special enrollnment opportunity in group health plans
based on a SCHI P-eligible individual or famly becom ng eligible
to enroll in the plan under a prem um assi stance program

Comment: One commenter suggested that the genera
provi si ons of proposed 8457.805, which say that “The State plan
must include a description of reasonabl e procedures to ensure
t hat coverage provided under the plan does not substitute for
coverage under group health plans...” are sufficient and that
proposed section 8457.810 (“Prem um assi stance prograns:
Requi red protections agai nst substitution.”) should be deleted in
order to allow States the flexibility to devel op i nnovative
approaches to utilizing enpl oyer-sponsored i nsurance coverage for
SCH P enrollees. The commenter indicated its belief that this
approach would be in accord with Congress’ intent that SCH P
prograns be State-designed and State-operated, and that it would
allow for the fact that private insurance nmarkets and enpl oyer -
sponsored health insurance patterns vary significantly from State

to State. Proposed 8457.810 would make it very difficult for the
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i npl ement ati on of enpl oyer-sponsored i nsurance under SCHI P

Response: W understand the commenters concerns and have
added sone significant flexibility in this section of the fina
rule, as discussed above. W will work closely with States to
devel op prem um assi stance prograns that fit their needs in the
sinpl est and nost operationally efficient way possible, while
conplying with the provisions of this final rule.

Comment: One conmenter suggested that the |anguage in
8457.810(a) (1) is poorly drafted and appears to inply that
chil dren uninsured nore than 12 nonths woul d not be provided
SCHI P cover age.

Response: W agree and have revised the | anguage in
8457.810(a)(1) to clarify that a State, may not require a waiting

period that exceeds 12 nonths.



